IN THE UNI TED STATES BANKRUPTCY COURT
VESTERN DI STRI CT OF ARKANSAS
EL DORADO DI VI SI ON

I N RE: ROGER CLI FTON JACKSON AND CASE NO. 00-11532M
FANNI E LYNN JACKSON, (CHAPTER 7)
Debt or s.
ORDER

Roger Clifton Jackson and Fannie Lynn Jackson
(“Debtors”) filed a voluntary petition for relief under the
provi sions of Chapter 7 of the United States Bankruptcy
Code on Septenber 7, 2001. WIlliamS. Meeks was appoi nt ed
Trustee and is the acting Trustee in this case.

On Decenber 7, 2000, Regi ons Bank of ElI Dorado
(“Regions”) filed a notion for abandonnent and relief from
the automatic stay as to a 1995 Freightliner Truck and a
1994 Freightliner Truck, as well as other property. The
Debtors agreed to surrender the collateral to Regions, but
the Trustee filed an objection alleging that Region's claim
of a security interest in the two trucks is not perfected
under Arkansas |aw and, therefore, its claimof a security
interest is subordinate to the Trustee's rights under 11
U.S.C. § 544(a), the Bankruptcy Code’'s “strong-arm cl ause”.

A hearing was conducted on Regions' notion on March 1,
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2001, at El Dorado, Arkansas, and this matter was taken
under advisenent. Witten stipulations of fact and briefs
were submtted by the parties.

The proceeding before the Court is a core proceeding
pursuant to 28 U.S.C. §8 157(b)(2)(A), (B), & (G (1994),
and the Court may enter a final judgnent in the case.

EACTS

The facts are not disputed and are unconplicated. On
Novenber 30, 1999, Debtors executed a prom ssory note in
favor of Regions Bank in the original principal sum of
$78,914. 50. In an attenpt to secure the note, the Debtors
al so executed a security agreenent in favor of Regions
dat ed Novenber 30, 1999, granting Regions a security
interest in the two trucks in question. On Decenber 3,
1999, Regions also prepared and filed with the Secretary of
State of Arkansas a Uniform Commercial Code financing
statement describing the two trucks in question.

At the tinme the |oan was transacted, the titles to the
trucks, issued in Oklahomn, reflected that the Debtors were
residents of Ml drow, OCklahoma, and the titles also
reflected liens in favor of PACCAR Fi nanci al Corporation
I ssued Novenber 3, 1998, and Associ ates Commerci al

Cor poration issued Septenber 1, 1999.



The parties stipulated that the original titles were
mai |l ed to Regions Bank after Regions paid the debts owed to
Associ ates Commerci al Corporation and PACCAR Fi nanci al
Cor poration, presunmably fromthe disbursenment of the |oan
to the Debtors from Regi ons as previously described.

Associ ates Commerci al Corporation and PACCAR Fi nanci al
Corporation also executed and delivered to Regions
docunents rel easing their respective |iens.

The Debtors, at the instruction of Regions, nade a
handwritten note on the back of each Cklahoma title
certificate that Regions was a |lien holder. Regions then
instructed Debtors to “have the titles reissued show ng
Regi ons Bank as the Lien Holder.” (Joint Stipulation of
Facts at 3.) The Debtors, however, sinply held the titles
as they were, and no new title fromeither Okl ahoma or
Arkansas was ever issued noting Regions on the face of the
title as a lien holder. The Debtors are residents of
Ar kansas.

DI SCUSSI ON

The Bankruptcy Code provides:

(a) The trustee shall have . . . the rights and
power s of



(1) a creditor that extends credit to the

debtor at the time of the commencenent of

the case, and that obtains, at such time and

with respect to such credit, a judicial lien

on all property on which a creditor on a sinple
contract could have obtained such a judicial

lien, whether or not such a creditor exists;

11 U.S.C. 8§ 544(a)(1)(1994).

Thi s provision of the Code, part of the “strong arm
cl ause,” enables a trustee to avoid liens on the debtor’s
property that could have been avoided by a creditor under
t he applicable local law. 5 Collier on Bankruptcy f 544.01
(Lawrence P. King et al eds., 15'" ed. rev. 2000). Thus, to
det erm ne whether the Trustee’s avoi dance power as a
hypot hetical judgnment lien creditor is superior to the
Bank’s position as a |ien holder in the personal property
at issue, the Court nmust turn to state |aw

Arkansas' version of Article 9 of the Uniform
Commerci al Code governs the perfection of security
interests in nmost kinds of personal property; however, the
provi sions of Article 9 do not apply to vehicles. See Ark.
Code Ann. 8§ 4-9-302 (3)(b)(Mchie Supp.1999) (stating that
the filing of a financing statement is not effective to

perfect a security interest in property subject to the | aws

concerning the filing of liens and encunbrances on notor



vehi cl es).

Rat her, the nethods for perfection of a security
interest in a vehicle are provided for by the Mtor Vehicle
Act, specifically sections 27-14-802-806 of the Arkansas
Code. State |aw provides that to perfect a lien in a
vehicle the creditor nust deposit with the central office
of motor vehicles “a copy of the instrunment creating and
evidencing a lien or encunbrance, which instrunent is to be
executed in the manner required by the laws of this state
and acconpani ed by the certificate of title [ast issued for
the vehicle.” Ark. Code Ann. § 27-14-802(a) (M chie 1994).

A creditor also has the option to perfect its lien
pursuant to section 806(a) of the Mdtor Vehicle Act:

(a)(1)(A) At his option, a lienhol der may:

(i) Record the lien of the manufacturer’s

statement of origin; or
(i1) Record the lien on an existing certificate

of title and

(B) File with the Revenue Division of the
Department of Finance & Adnministration a

certified copy of the instrunent creating and
evi dencing the lien or encunbrance.

Ark. Code Ann. 8§ 27-14-806(a)(1)(A)-(B) (Mchie 1994).
The Arkansas Code further states:
No conditional sale contract,
conditional |ease, chattel nortgage, or other

lien or encunbrance or title retention
i nstrunment upon a vehicle, of a type subject to
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regi stration under the laws of this state other
than a lien dependent upon possession, is valid
as against the creditors of an owner acquiring a
lien by levy or attachment or subsequent
purchasers or encunbrances, with or wthout
notice, until the requirements of this
subchapter have been conplied wth.

Ark. Code Ann. § 27-14-801 (M chie 1994).
Thus, unless a creditor perfects its |lien under one of
the statutes cited above, the lien is unperfected agai nst

the rights of a third party. Union Nat'l Bank v. Hooper,

295 Ark. 83,87, 746 S.W2d 550, 552 (1988) (bank which
failed to perfect its security interest in vehicle under
notor vehicle registration statutes could not enforce its

i en agai nst subsequent buyer of vehicle); Comerci al

Credit Corp. v. Nat'l. Credit Corp., 251 Ark. 702, 704, 473

S.W2d 881, 883 (1971) (creditor was not |lien encunbrancer
as to third parties because of failure to conply with
filing requirements of trust receipt to autonobile); Bank

of Dardanelle v. Bibler Brothers, 244 Ark. 534, 537, 426

S.W2d 152, 153 (1968) (Bank’s |ack of conpliance with
recordation requirenments of Mtor Vehicle Act neant no
notice was given as to encunbrance to third parties,
despite Bank’s recorded chattel nortgage).

Regi ons cites Turney v. Roberts, 255 Ark. 503, 501




S.W2d 601 (1973) in arguing that it holds a security
interest in the vehicles under the principles of equitable
subrogati on because it paid off existing indebtedness. This
argunment m sses the point. There is no dispute that Regions
hol ds a security interest in the vehicles because the
Debtors specifically granted it in the security agreenent.
However, the security interest is not perfected under
state law, and the Mdtor Vehicle Act specifically states
that such an interest is not effective agai nst subsequent
purchasers or encunbrances, with or w thout notice. By
virtue of section 544 of the Bankruptcy Code and the Motor
Vehicle Act, the Trustee's state law rights in the vehicle
are those of a judgnent creditor holding a judicial lien

and are superior to those of Regions. See, First Nat’l Bank

v. Turley, 705 F.2d 1024 (8'" Cir. 1983); 5 Collier on
Bankruptcy ¥ 544.05 (Lawrence P. King et al. eds., 15'" ed.
rev. 2000).

Regions cites the recent case of Meeks v. Mercedes-

Benz Credit Corp. (In re Stinnett), 241 B.R 599 (Bankr.

WD. Ark. 1999) to establish the rule that a debtor’s
failure to conply with Arkansas vehicle registration | aws

does not affect the validity of the creditor’s security



interest. That case, however, is inapposite, inasnmuch as
the Court in Stinnett found that the creditor was properly
perfected in another state. Regions makes no claimto have
conplied with perfection statutes in this or any other
st at e.

Therefore, the notion for relief fromthe automatic

stay is denied.

IT I'S SO ORDERED. :

HON. JAMES G M XON
U. S. BANKRUPTCY JUDGE

DATE: 12-07-00

cc: WIlliamS. Meeks, Trustee
M chael R. Landers, Esq.
John Lightfoot, Esq.
Debt or s
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